From: Morris. Cris@Waterboards

To: Stuber, Robyn; Smith, DavidW

Subject: FW: Revised TSO and fact sheet language

Date: Wednesday, March 25, 2015 12:28:19 PM
Attachments: Template TSO Revised draft (3-24-15) lacsd.docx

San Jose Revision to Fact Sheet (3-24-15) lacsd.docx

Here is the latest from C. San.

From: Heil, Ann [mailto:AHeil@lacsd.org]

Sent: Wednesday, March 25, 2015 12:04 PM

To: Morris, Cris@Waterboards

Cc: Smith, Deborah@Waterboards; Friess, Phil; Smith, Davidw@epamail.epa.gov; Markle, Phil
Subject: RE: Revised TSO and fact sheet language

Cris,

Thanks so much for sending over the revisions to the TSO and Fact Sheet. The revisions indicate that
you, Deb and Dave all listened carefully to our concerns and tried to respond in a substantive way to
them. We feel that the changes proposed represent a good faith effort on your part to express the
intent of the Regional Board to not take enforcement action during the accelerated
monitoring/TIE/TRE process unless there are unusual circumstances such as a fish kill caused by
effluent. We have indicated some suggested changes on the attached documents that we believe
better capture this intent, and also correct according to our understanding the usage of the terms
“TRE” and “TIE”.

While we support inclusion of the TSO and Fact Sheet changes in the permit (including our suggested
edits), we unfortunately would not be able to commit to accepting all of the provisions in the
permits even with these changes. From the beginning, our two concerns on the toxicity provisions in
our NPDES permits related to allowing use of all QA/QC procedures in the promulgated method to
minimize false positive errors and protection from enforcement during the accelerated testing/TRE
period, which would be solely punitive since we are taking every possible measure to address the
situation. On the first concern, we were highly concerned about the slides in your presentation at
the March hearing regarding the role of the concentration-response evaluation in TST testing when
a multi-concentration test design is used. The position expressed in these slides has left us with
renewed concerns about the potential false positive rate that we may see when using the TST and
compliance failures unrelated to sample toxicity. On the second concern, while the proposed Fact
Sheet and TSO language would help alleviate our concerns about enforcement, the level of
protection that would be afforded is much less than what we had agreed to accept in March. The
combined effect of these two concerns leaves us significantly less comfortable with the imposition
of the new chronic toxicity limits.

That said, we cannot stress strongly enough how much we appreciate Regional Board staff working
with us on the chronic toxicity provisions since the February hearing. We believe that the process of
trying to work through our concerns has resulted in a better understanding on both sides of the
concerns and constraints we are faced with in regulating chronic toxicity. Regardless of the end
form of the chronic toxicity provisions in our permits, we believe that the understanding gained
through our discussions will help us with moving forward cooperatively with implementation of the
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State of California

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

LOS ANGELES REGION



TIME SCHEDULE ORDER NO. R4-20XX-00XX



REQUIRING THE [NAME OF FACILITY]

TO COMPLY WITH REQUIREMENTS PRESCRIBED IN

ORDER NUMBER R4-20XX-00XX

(NPDES PERMIT NO. CAXXXXXXX)





The California Regional Water Quality Control Board, Los Angeles Region (hereinafter Regional Water Board), finds:



1. The [name of discharger]  (hereinafter, Discharger or Permittee) operates the [name of facility], a wastewater treatment plant located at [address], California.



2. The [name of facility] discharges tertiary-treated wastewater under waste discharge requirements contained in Order No. R4-20XX-00XX, adopted by this Regional Water Board on [date].  Order No. R4-20XX-00XX serves as a permit under the National Pollutant Discharge Elimination System (NPDES NO. CA00XXXXX) and regulates the discharge of treated wastewater to [name of water body] waters of the United States and the State of California, within the [name of watershed]..



3. Order No. R4-20XX-00XX prescribes the following final numeric effluent limitations for chronic toxicity at each of the permitted outfalls:






		Parameter

		Units

		Effluent Limitations



		

		

		Average Monthly

		Average Weekly

		Maximum Daily

		Instantaneous Minimum

		Instantaneous Maximum



		Chronic Toxicity[footnoteRef:1], [footnoteRef:2] [1:  	A numeric WQBEL is established because effluent data showed that there was reasonable potential for the effluent to cause or contribute to an exceedance of the chronic toxicity water quality objective.  The Chronic Toxicity final effluent limitation is protective of both the numeric acute toxicity and the narrative toxicity Basin Plan water quality objectives.  This final effluent limitation will be implemented using Short Term Methods for Estimating the Chronic Toxicity of Effluents and Receiving Waters to Freshwater Organisms (U.S. EPA 2002, EPA-821-R-02-013), current USEPA guidance in National Pollutant Discharge Elimination System Test of Significant Toxicity Implementation Document (EPA 833-R-10-003, June /2010) and EPA Regions 8, 9 and 10 Toxicity Training Tool (January 2010), http://www2.epa.gov/region8/epa-regions-8-9-and-10-toxicity-training-tool-january-2010.
]  [2:  	The median monthly effluent limitation (MMEL) shall be reported as “Pass” or “Fail”. The maximum daily effluent limitation (MDEL) shall be reported as “Pass” or “Fail” and “% Effect.” The MMEL for chronic toxicity shall only apply when there is a discharge of more than one day in a calendar month period. During such calendar months, up to three independent toxicity tests may be conducted when one toxicity test results in “Fail”. 
] 


		Pass or Fail, % Effect (Test of Significant Toxicity, (TST))

		Pass[footnoteRef:3] [3:  	This is a Median Monthly Effluent Limitation.
] 


		

		Pass or % Effect <50

		

		







4. Order No. R4-20XX-00XX also prescribes an accelerated monitoring schedule and toxicity reduction evaluation (TRE) process at MRP V.A.7 – V.A.9.



5. California Water Code (CWC) section 13300 states:

	“Whenever a regional board finds that a discharge of waste is taking place or threatening to take place that violates or will violate requirements prescribed by the regional board, or the state board, or that the waste collection, treatment, or disposal facilities of a discharger are approaching capacity, the board may require the discharger to submit for approval of the board, with such modifications as it may deem necessary, a detailed time schedule of specific actions the discharger shall take in order to correct or prevent a violation of requirements.”



6. On ____________________, the discharge from outfall XX exceeded the Monthly Median Effluent Limitation (MMEL) or the Maximum Daily Effluent Limitation (MDEL) for chronic toxicity in Order No. R4-20XX-00XX.  Pursuant to Order No. R4-20XX-00XX, the Permittee was required to implement an accelerated monitoring schedule by _______________.  The Permittee submitted a written request on _______________ for time to comply with Order No. R4-20XX-00XX by conducting accelerated monitoring, and if necessary, a Toxicity Identification Reduction Evaluation (TIETRE).  The purpose of the TIE TRE is to identify source(s) of toxicity and measures to correct or prevent a violation of the effluent limitations for chronic toxicity in the Order.



7. California Water Code section 13385(i)(1)(D) imposes mandatory minimum penalties for violation of a toxicity effluent limitation contained in applicable waste discharge requirements where the waste discharge requirements do not contain pollutant-specific effluent limitations for toxic pollutants.  Order No. R4-20XX-00XX includes pollutant-specific effluent limitations for toxic pollutants.  Therefore, California Water Code section 13385(i)(1)(D) does not impose mandatory minimum penalties for violation of the toxicity effluent limitations contained in Order No. R4-20XX-00XX.



8. In determining whether to issue this Time Schedule Order (TSO) and the appropriate duration, the Executive Officer considered the following factors: the facility’s history of compliance with effluent limitations for chronic toxicity; history of and information acquired from past TIEs or TREs conducted for the facility; magnitude and duration of exceedances of effluent limitations for chronic toxicity at the facility; and diligence of the Permittee in conducting prior TIE or TRE processes.



9. The Regional Water Board issues this TSO in recognition that the Permittee needs a reasonable period of time to implement accelerated monitoring and, if necessary, a TIETRE, to identify source(s) of toxicity and measures to correct or prevent violation of effluent limitations for chronic toxicity.  Through this TSO, the Discharger is required to comply with the scope and schedule for conducting a TIE TRE established by the approved TRE Work Plan.  



10. This TSO concerns an existing facility and does not significantly alter the status with respect to the facility. This TSO is also being taken for the protection of the environment. Therefore, issuance of this TSO is exempt from the provisions of the California Environmental Quality Act (Public Resources Code, Section 21100, et seq.) in accordance with sections 15301 and 15321(a)(2) of Title 14 of the California Code of Regulations (CCR).



11. The Regional Water Board has  provided notice to the Permittee and interested agencies and persons of its intent to issue this TSO concerning compliance with waste discharge requirements, and has provided a period of at least 30 days for public comment prior to adoption of this TSO, as required by Water Code section 13167.5. 



12. Any person aggrieved by this action of the Regional Water Board may petition the State Water Board to review the action in accordance with CWC section 13320 and CCR, title 23, sections 2050 and following. The State Water Board must receive the petition by 5:00 p.m., 30 days after the Regional Water Board action, except that if the thirtieth day following the action falls on a Saturday, Sunday, or state holiday, the petition must be received by the State Water Board by 5:00 p.m. on the next business day. Copies of the law and regulations applicable to filing petitions may be found on the Internet at http://www.waterboards.ca.gov/public_notices/petitions/water_quality or will be provided upon request.



IT IS HEREBY ORDERED that, pursuant to California Water Code section 13300, the [name of discharger], as operator of the [name of facility], shall comply with the requirements listed below to ensure its discharges comply with the final effluent limitations for chronic toxicity contained in Order No. R4-20XX-00XX:



1. The Permittee shall comply with MRP V.A.7 – V.A.9 in Order No. R4-20XX-00XX and, if necessary, implement the TRE Work Plan in compliance with the scope and schedule approved by the Regional Board.



2. Any toxicity test of the undiluted effluent conducted to satisfy compliance monitoring requirements shall not result in a percent effect of 50% or greater for mortality. 



3. The effluent shall not cause an observed fish kill in any receiving waters.



4. All technical and monitoring reports required under this TSO are required pursuant to Water Code sections 13267 and 13383. The Regional Water Board needs the required information in order to determine compliance with this TSO. The burdens, including costs, of these reports bear a reasonable relationship to the needs for the reports and the benefits to be obtained from the reports.

5. Any person signing a document submitted under this TSO shall make the following certification:



“I certify under penalty of law that this document and all attachments were prepared under my direction or supervision in accordance with a system designed to assure that qualified personnel properly gather and evaluate the information submitted. Based on my inquiry of the person or persons who manage the system, or those persons directly responsible for gathering the information, the information submitted is, to the best of my knowledge and belief, true, accurate, and complete. I am aware that there are significant penalties for submitting false information, including the possibility of fine and imprisonment for knowing violations.”



6. If the Permittee fails to comply with any provision of this TSO, the Regional Water Board may take any further action authorized by law. The Executive Officer, or his/her delegee, is authorized to take appropriate enforcement action pursuant, but not limited to, California Water Code sections 13350 and 13385. The Regional Water Board may also refer any violations to the Attorney General for judicial enforcement, including injunction and civil monetary remedies.



7. All other provisions of Order No. R4-2015-00XX not in conflict with this TSO remain in effect.



8. The Regional Water Board may reopen this TSO at its discretion or at the request of the Permittee, if warranted. Lack of progress towards compliance with this TSO may be cause for the Regional Water Board to modify the conditions of this TSO.



This TSO becomes effective immediately upon issuance by the Regional Water Board. This TSO expires upon completion of the TRE or on _______________, whichever comes first.



The Regional Board will not pursue any enforcement action for any exceedances of the chronic toxicity MDEL or MMEL that occur from Outfall XX during accelerated monitoring or the TRE process until expiration of the TSO while this TSO is in effect if and the Permittee is in compliance with the provisions of this TSO, and MRP V.A.7 – V.A.9 of Order No. R4-20XX-00XX. 



I, Samuel Unger, Executive Officer, do hereby certify that the foregoing is a full, true and correct copy of an order adopted by the Executive Officer pursuant to delegated authority by the California Regional Water Quality Control Board, Los Angeles Region, on ________________.







_____________________________________

Samuel Unger, P.E.

Executive Officer
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Fact Sheet

IV.C.5.   [insert after existing language]



[bookmark: _GoBack]“Upon an exceedance of the effluent limitations for chronic toxicity that requires the initiation of accelerated monitoring required by the MRP, section V.A.7, the Permittee may submit a written request to the Regional Board for a Time Schedule Order (TSO).  The Regional Board expects that a TSO of a duration between three and six months will be appropriate  would normally be granted to allow the Permittee time to conduct accelerated monitoring and the TIE portion of the approved TRE Work Plan, if the Permittee has complied with the MRP and made good-faith efforts to eliminate any noncompliance with effluent limitations.  In determining whether issuance of an extension of the subsequent TSO is appropriate and the duration of the TSO extension, the Regional Board or the Executive Officer will consider, among other factors: the duration of the prior TSO; the facility’s history of compliance with effluent limitations for chronic toxicity; history of and information acquired from past TIEs or TREs conducted for the facility; magnitude and duration of exceedances of effluent limitations for chronic toxicity at the facility; and diligence of the Permittee in conducting prior TIE or TRE processes. If the results of the TIE TRE indicate that full implementation of control measures (e.g., source control and/or additional treatment) a TRE is necessary, the Permittee may submit a separate request to the Regional Board for a TSO to apply during implementation of the control measuresthe TRE portion of the TRE Work Plan.”


provisions. As we’ve said before, we absolutely agree that it is not appropriate to discharge toxic
effluent to our receiving waters and we are committed to doing everything possible to preventing
and resolving any such discharges. Our concerns only relate to ensuring that we are not
inappropriately penalized for false positive results, and that punitive enforcement is not taken when

we are aggressively moving forward with every possible effort to resolve any new toxicity that may
arise.

We would very much like to continue to work with you on finalizing TSO and Fact Sheet language
that could be put into the NPDES permits at the April hearing. Even though it does not appear that
such language would allow us to accept all of the toxicity provisions in our permits, we feel the
language represents an important statement of the intent of the Regional Board regarding how
these permits will be implemented.

Ann

From: Morris, Cris@Waterboards [mailto:Cris.Morris@waterboards.ca.gov]
Sent: Tuesday, March 24, 2015 6:05 PM

To: Friess, Phil; Heil, Ann; Smith, Davidw@epamail.epa.gov
Cc: Smith, Deborah@Waterboards
Subject: Revised TSO and fact sheet language

Phil, Ann, and Dave,

Thanks for participating in the call yesterday to discuss draft fact sheet and TSO language that was
crafted per Board direction to try to address compliance concerns during accelerated monitoring and the
TIE process in a way that would be acceptable to the Board.

Phil and Ann - we listened carefully to your concerns and have made changes to address each of your
concerns: (1) to make the fact sheet more clear about the intention of Board staff to consider and issue
the first TSO, (2) to include a clear statement in the Resolved Section of the TSO about enforcement not
being pursued if the conditions of the TSO are met, and (3) revising Resolved (#2) to the 50% mortality
endpoint. We remain a bit concerned about (3) being the sole indicator of a significant problem in the
river and have added #3: "The effluent shall not cause an actual fish kill in the river".

Dave - please review these changes to see if your agency is OK with these and let us know if you have
concerns or comments.

We would appreciate any comments on these by noon tomorrow. This latest language is subject to final
review from our management and legal team, but we wanted to send this proposal to you as soon as
possible. Phil and Ann - If there is still no interest in commenting on, and pursuing, this TSO, please let
us know as well.

We look forward to hearing from you. Thanks.

Cris Marris, PE, PMP

NPDES Permitting — Municipal
Regional Water Quality Control Board

320 W. 41 Street, Suite 200
Los Angeles, CA 90013
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Phone: (213) 620-2083
Email: crismorris@waterboards.ca.gov
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